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Fol | owi ng di sal | owance by R of anounts deducted as
busi ness expenses, P entered into a stipulation agreeing to
an additional tax of $17,823 for the taxable year 1995. P
however, challenged R s determ nation of an addition to tax
under sec. 6651(a), |I.R C, for failure to tinely file, and
an accuracy-rel ated penalty under sec. 6662(a), |I.R C, on
account of negligence and a substantial understatenent of
i ncone tax. P contended that any untineliness and
i naccuraci es were excused by his reliance on a certified
public accountant to prepare and file his return.

Held: On the facts, reliance upon a professional tax
advi ser does not constitute reasonabl e cause within the
meani ng of sec. 6651(a), |.R C, for purposes of relieving P
of liability for the delinquency addition to tax.

Hel d, further, P failed to establish that correct
informati on was provided to his tax preparer as i s necessary
for reliance upon an agent to be deened reasonabl e cause
excusing P fromliability for the sec. 6662(a), |.R C
accuracy-rel ated penal ty.




Edward R Stolz I, pro se.

Daniel J. Parent, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
NI MS, Judge: Respondent determ ned the foll ow ng
deficiencies, additions to tax, and accuracy-rel ated penalties
with respect to petitioner’s Federal inconme taxes for the taxable

years 1994 and 1995:

Additions To Tax Penal ty

Taxabl e I ncome Tax Sec. Sec. Sec.
Year Defi ci ency 6651(a) (1) 6654 6662(a)
1994 $293, 460 $15, 228 $58, 692
1995 391, 300 $19, 619 21,801 78, 260

After concessions, the issues renmaining for decision are:

(1) Whether petitioner is liable for the section 6651(a)(1)
addition to tax for failure to tinely file an incone tax return
for the 1995 taxabl e year; and

(2) whether petitioner is liable for the section 6662(a)
accuracy-rel ated penalty on account of negligence or substanti al
understatenent of income tax for the 1995 taxabl e year.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of

Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations filed by the parties, w th acconpanyi ng
exhibits, are incorporated herein by this reference.

Edward R Stolz Il resided in Sacranento, California, at the
time of filing his petition in this case. Since the 1970s, he
has owned a radio station in Sacranmento and has operated the
busi ness as a sole proprietorship. The disallowance of
deductions taken with respect to this business, after an audit of
petitioner’s 1994 and 1995 incone tax returns, underlies the
matter at hand.

Prior to trial, the parties entered into a Stipul ation of
Settled Issues and signed a Joint Status Report resolving the
majority of the points in controversy as foll ows:

Petitioner is not liable for any additional tax or
penalties for tax year 1994.

Petitioner is liable for additional tax of
$17,823.00 for tax year 1995.

The parties have been unable to resol ve whet her
petitioner is liable for the delinquency penalty under
section 6651(a) and the accuracy-rel ated penalty under
section 6662(a) for tax year 1995.

The parties request that this case be set for
trial to resolve the two renmai ning issues.

After recal cul ati on based on these concessions, the anmounts
remai ning at issue are $945 for the delinquency addition to tax

and $3,564.60 for the accuracy-related penalty, both with respect

to 1995.



Ti el i ness of 1995 Return

Petitioner’s inconme tax return for 1995 was prepared by
WIlliamD. MConnaughy, a certified public accountant.
Petitioner’s 1995 return was due, taking into account extensions
whi ch had previously been granted, on October 15, 1996. M.
McConnaughy signed petitioner’s return as preparer on Cctober 8,
1996. On Cctober 15, 1996, petitioner went to M. MConnaughy’s
of fice, signed his return, and wote a check for the $10, 756
shown on the return as the tax owwng. The return was then mail ed
to the Internal Revenue Service in an envel ope bearing two 32-
cent stanps and the return address of MConnaughy Accountancy
Corp. However, this envel ope was returned to the MConnaughy
firmmarked “return to sender” and “postage due 14¢”.
Petitioner’s 1995 tax return was subsequently received by the
I nt ernal Revenue Service in a second McConnaughy Accountancy
Corp. envel ope bearing postage of 78 cents affixed by a postal
meter. This envel ope was postmarked in Sacranento, California,
on Novenber 1, 1996

The postal rate in effect for 1996 was 32 cents for the
first ounce and 23 cents for each additional ounce. The
necessary postage for 1 to 2 ounces was therefore 55 cents and
for 2 to 3 ounces was 78 cents. Petitioner’s return consisted of

15 pages.



Accuracy of 1995 Return

For purposes of preparing the 1995 return, petitioner
provided M. MConnaughy with a hard copy of the records
mai nt ai ned by an in-house accounting software systemused for his
radi o business. Petitioner also produced docunentation such as
recei pts, invoices, bank statenments, and payroll | edgers when
requested to do so by M. MConnaughy. Petitioner did not
exam ne or discuss the contents of the return when it was
presented to himfor signing on Cctober 15.

Petitioner’s 1995 return reported $876, 342 i n busi ness
expenses. During the course of the subsequent audit of this
return, petitioner substantiated $637, 769 in busi ness expenses.
The parties agreed that petitioner was not entitled to deductions
for the resulting $238,573 difference and was liable for an
additional $17,823 in tax beyond the $10, 756 reported on the 1995
return.

The 1995 return lists no single itemwhich accounts for this
disparity. Discrepancies between anounts as reported on the
return and as substantiated exist with respect to a nunber of the
enuner at ed expense categories. Car and truck expenses total
$9, 000 on the return and $280.32 on the reconstruction. The
return lists $241,874 for taxes and |licenses; the reconstruction
i ncludes a category for taxes and |licenses of $8,667.65 and a

category for payroll taxes of $99, 842.89. Depreciation of
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$22, 009 was deducted on the return, and depreciation of $1, 645.50
was al |l owed as a deduction based on the audit. Wages of $236, 903
are shown on the return; payroll of $231,793.87 is listed on the
reconstruction. Rent of $160, 306 was reported; rent of
$141, 297.03 was included in the adjusted expense anobunts. Only
advertising expenses of $3,600 correspond precisely in the two
conput at i ons.

OPI NI ON

We nust deci de whether petitioner is liable for either the
del i nquency addition to tax or the accuracy-related penalty in
connection wth the filing and content of his 1995 Federal incone
tax return, or for both.

Petitioner contends that the stipulations entered by the
parties constitute a full settlenent of all issues in exchange
for the paynent of an additional tax of $17,823 for 1995. To
determ ne suppl enental suns under sections 6651 and 6662 is
therefore, in petitioner’s view, a violation of the settl enent
agreenent. Petitioner also asserts that his reliance on a
certified public accountant to prepare and file his return
est abl i shes reasonabl e cause excusing himfromresponsibility for
any untineliness or inaccuracies.

Conversely, respondent argues that petitioner’s alleged
reliance on his tax preparer fails to satisfy the standard of

reasonabl e cause necessary to relieve petitioner fromeither the
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del i nquency addition or the accuracy-related penalty. Hence,
respondent contends that petitioner is liable for these suns
because his return was filed subsequent to the due date and
cont ai ned understatenments which were both substantial and
negl i gent .

We conclude that the stipulations entered by the parties do
not preclude respondent fromdeterm ning the additions or
penalties at issue here. W further agree with respondent that
the untineliness of and understatenments in petitioner’s return
are not excused by reliance on a tax preparer and justify
i nposi ng the delinquency addition and the accuracy-rel ated
penal ty.

CGeneral Consi derations

As a threshold matter, we first address petitioner’s
contention that to determ ne any additional suns or penalties
violates the stipulations entered by the parties. This position,
however, is not supported by the record. The docunent in which
petitioner agreed to the additional tax of $17,823 for 1995, the
Joint Status Report signed by both parties on August 25, 1998,
expressly states that “The parties have been unable to resolve
whet her petitioner is liable for the delinquency penalty under
section 6651(a) and the accuracy-rel ated penalty under section
6662(a) for tax year 1995.” The status report then concl udes:

“The parties request that this case be set for trial to resolve
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the two remaining issues.” This docunent therefore does not
purport to settle all issues. Furthernore, no subsequent
docunents di sposing of the addition to tax and penalty questions
have been filed. Respondent’s determ nations thus cannot be
construed as in violation of a fully stipulated settl enent.

Section 6651(a) Addition to Tax

Section 6651(a) provides, in relevant part, as follows:
SEC. 6651. FAILURE TO FILE TAX RETURN OR TO PAY TAX.
(a) Addition to the Tax.--1n case of failure-

(1) to file any return required under
authority of subchapter A of chapter 61 * * * | on the
date prescribed therefor (determned with
regard to any extension of tinme for filing),
unless it is shown that such failure is due to
reasonabl e cause and not due to willful neglect, there
shal |l be added to the anpbunt required to be shown as
tax on such return 5 percent of the
anmount of such tax if the failure is for not nore than
1 nonth, with an additional 5 percent for each
addi tional nonth or fraction thereof during whi ch
such failure continues, not exceeding 25
percent in the aggregate.

The Suprenme Court has characterized this section as inposing a
civil penalty to ensure tinely filing of tax returns and as

pl aci ng on the taxpayer “the heavy burden of proving both (1)
that the failure did not result from*wllful neglect,” and (2)
that the failure was ‘due to reasonable cause’”, in order to

escape the penalty. United States v. Boyle, 469 U S. 241, 245

(1985). “WIIlful neglect” denotes “a conscious, intentional

failure or reckless indifference.” 1d. “Reasonable cause”
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correlates to “ordinary business care and prudence”. [d. at 246
& n.4; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. Tinely
filing is further defined to nmean tinmely mailing with a postmark
on or before the prescribed filing date and with sufficient
post age prepaid. See sec. 7502(a); sec. 301.7502-1(c)(1),
Proced. & Adm n. Regs.

In addition to setting forth the general standard for
applicability of section 6651(a), the Suprene Court in United

States v. Boyle, supra, has also spoken definitively upon whet her

reliance on a professional tax preparer will satisfy this
standard. The Court observed that “Wether the el enents that
constitute ‘reasonabl e cause’ are present in a given situation is
a question of fact, but what el enents nust be present to
constitute ‘reasonable cause’ is a question of law.” 1d. at 249
n.8. The taxpayer in Boyle contended that failure to tinely file
because of a clerical oversight on the part of the attorney
preparing the tax return should be excused on the grounds of
reasonabl e cause. See id. Faced with this situation, the Court
stated: “The tinme has cone for a rule with as ‘bright’ a line as
can be drawn consistent wth the statute and inpl enenting
regulations.” 1d. at 248. The Suprene Court then held that,
while it is reasonable for taxpayers to rely on substantive

advi ce given by an accountant or attorney, “failure to nmake a

tinmely filing of a tax return is not excused by the taxpayer’s
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reliance on an agent, and such reliance is not ‘reasonable cause’
for a late filing under 8§ 6651(a)(1).” 1d. at 251-252; see also

Cooper v. Conmi ssioner, T.C. Menp. 1997-494: Radabaugh v.

Conmi ssioner, T.C. Menp. 1992-572.

G ven this standard, the failure on the part of petitioner
here to ensure that his return was mailed with sufficient postage
prepai d and postmarked by the Cctober 15, 1996, due date renders
hi m subj ect to the section 6651(a) addition to tax. Even if the
return was stanped and mail ed by the accountant, as petitioner
cl aims, such reliance upon an agent for tinmely filing would not
constitute reasonabl e cause within the neaning of the statute.
Furthernmore, nothing in the record supports petitioner’s rel ated
contention that Postal Service error is responsible for the
untimeliness. Although petitioner asserts that 64 cents was in
fact sufficient postage, he did not offer into evidence the
actual weight of the original return and envel ope. The envel ope
in which the return was successfully sent bears 78 cents postage
affi xed by a postal neter. Petitioner has not shown that the
return, when weighed by the neter, was not heavy enough to
require 78 cents.

Section 6662(a) Accuracy-Rel ated Penalty

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty in the anount of 20 percent of any underpaynent that is

attributable to causes specified in subsection (b). Subsection
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(b) of section 6662 then provides that anong the causes
justifying inposition of the penalty are: (1) Negligence or
di sregard of rules or regulations and (2) any substanti al
under st atenment of incone tax.

“Negligence” is defined in section 6662(c) as “any failure
to make a reasonable attenpt to conply with the provisions of
this title”, and “disregard” as “any carel ess, reckless, or
intentional disregard.” Case law simlarly states that
“Negligence is a |lack of due care or the failure to do what a
reasonabl e and ordinarily prudent person would do under the

circunstances.” Freytag v. Conm ssioner, 89 T.C 849, 887 (1987)

(quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Cr

1967), affg. on this issue 43 T.C. 168 (1964) and T.C. Meno.
1964-299)), affd. 904 F.2d 1011 (5th Gir. 1990), affd. 501 U.S.
868 (1991). A “substantial understatenent” is decl ared by
section 6662(d) (1) to exist where the anmount of the
under st at ement exceeds the greater of 10 percent of the tax
required to be shown on the return for the taxable year or

$5, 000.

An exception to the section 6662(a) penalty is set forth in
section 6664(c) (1) and reads: “No penalty shall be inposed under
this part with respect to any portion of an underpaynent if it is
shown that there was a reasonabl e cause for such portion and that

the taxpayer acted in good faith with respect to such portion.”
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The taxpayer bears the burden of establishing that this
reasonabl e cause exception is applicable, as respondent’s
determ nation of an accuracy-related penalty is presuned correct.
See Rule 142(a).

Regul ations interpreting section 6664(c) state:

The determ nation of whether a taxpayer acted with

reasonabl e cause and in good faith is made on a case-

by-case basis, taking into account all pertinent facts

and circunstances. * * * Generally, the nost inportant

factor is the extent of the taxpayer’s effort to assess

the taxpayer’'s proper tax liability. * * * [ Sec.

1.6664-4(b) (1), Inconme Tax Regs.]

Furthernore, reliance upon the advice of an expert tax
preparer may, but does not necessarily, denonstrate reasonable
cause and good faith in the context of the section 6662(a)

penalty. See id.; see also Freytag v. Comm ssioner, supra at

888. Such reliance is not an absol ute defense, but it is a

factor to be considered. See Freytag v. Commi Ssioner, supra at

888. In order for this factor to be given dispositive weight,
the taxpayer claimng reliance on a professional such as an
accountant must show, at mininmum that (1) the accountant was
supplied with correct information and (2) the incorrect return

was a result of the accountant’s error. See, e.g., Ma-Tran Corp.

v. Comm ssioner, 70 T.C. 158, 173 (1978); Pessin v. Conm ssioner,

59 T.C. 473, 489 (1972); Garcia v. Conm ssioner, T.C Meno. 1998-

203, affd. w thout published opinion 190 F.3d 538 (5th Gr
1999).
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In addition, this Court has been unwilling to permt
taxpayers to shift responsibility for inaccuracies to an agent in
ci rcunst ances where even a cursory review of the returns would

reveal substantial underreporting. See, e.g., Metra Chem Corp. v.

Commi ssioner, 88 T.C. 654, 662 (1987); Pritchett v. Conm ssioner,

63 T.C. 149, 175 (1974).

Applying these principles to the case at hand, we find that
petitioner’s return contained a substantial understatenent, and
we need not reach the question of whether petitioner was al so
negligent. Petitioner reported a tax owi ng of $10, 756 and has
stipulated to an additional tax of $17,823 for 1995. The
under statenent therefore exceeds both 10 percent of the total tax
(10 percent of $28,579 equal s $2,857.90) and $5,000. Although
petitioner clains that the stipulation represents only a
settl enment and does not establish or represent his agreenent to
an understatenent, we are unable to see how petitioner can
stipulate that he is liable for tax beyond that stated on his
return without also conceding that tax was understated on the
return.

Turning then to whet her reasonabl e cause exists for this
i naccuracy, we conclude that petitioner has failed to prove facts
necessary to render reliance on his accountant excul patory.
Petitioner testified that he provided hard copies of records

mai nt ai ned by his in-house accounting software and, upon request,
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copi es of supporting docunents. He did not, however, offer
either the hard copies or any underlying docunents into evidence.
He al so did not indicate which, if any, supporting docunents were
provided to M. MConnaughy in connection with the 1995 return.
Consequently, petitioner has not established that correct
informati on was supplied to his accountant or that the incorrect
return resulted from M. MConnaughy’s error.

In addition, the fact that a majority of the substantiated
expense anmounts differ fromthose clained on the 1995 return
woul d seemto nmake the possibility that petitioner supplied
insufficient or anbi guous data to the accountant nore |ikely.
Furthernore, petitioner’s failure to exam ne or discuss with M.
McConnaughy the contents of the return weighs against finding his
reliance reasonable. He appears to have made only m ni nma
efforts to self-assess his proper tax liability.

We therefore conclude that petitioner has not established
reasonabl e cause for the inaccuracies in his 1995 return and is
liable for the section 6662(a) penalty. Respondent’s
determ nations are therefore sustained as to both the section
6651(a) addition to tax and the section 6662(a) accuracy-related
penal ty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




